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Court of Appeals of the District of Columbia. 


No. 3391. j 

U. S', ex Rel. Stephen E. McCullough et al., Appellants. 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 63192. 

United States ex Rel. Stephen E. McCullough arid Robert L. 

Owen, Plaintiffs, 

vs. 

Franklin K. Lane, Secretarv of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District!, at the times 
hereinafter mentioned, the following papers were filed! and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed December 19, 1919. I 


In the Supreme Court of the District of Columbia. 


At Law. No. 63192. 

United States ex Rel. Stephen E. McCullough and Robert L. 

Owen 

v. 

Franklin K. Lane, Secretary of the Interior. 

I 

The petition of the United States on the relation of Stephen E. 
McCullough and Robert L. Owen respectfully shows: 

1. That the relators are residents of Tiilman County, State of 
Oklahoma, and citizens of the United States. 

* 1—3391a 
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t -- That the S\\ Va of the SWVi of Section 5, the XE 1 /! of the 
XE Vi of Section 7, and the X\Y Vi of the NW Va and Lots 1 and 2 
of Section 8, Township 5 South, Range 14 West, Indian Meridian, 
Oklahoma, were formerly a part of the Kiowa, Comanche, Apache 
and W ichita Indian lands and were directed by the respondent 
herein to be sold to the highest bidder under the act of Congress ap¬ 
proved June 30, 1913 (38 Stab, 92), and the Departmental Regula¬ 
tions of November 3, 1919 (42 Land Decisions, 604), issued under 
said act. 


3. That on December 9, 1913, the petitioner Stephen E. McCul¬ 
lough was the highest bidder for said described tracts of land at the 
public sale held under the said act of Congress, and paid the portion 
of the purchase price required by the officers of the United States 
Land Department conducting the sale, to wit, one-quarter of said 
price, but only after informing those officers that a portion of the 

land had been washed away by the waters of the Red River 
2 and with the understanding that an adjustment would be 
made so that he would not have to pay for such portion; 
thereupon he received a certificate of purchase evidencing such sale, 
and that patent would issue to him upon payment of the balance of 
installments due on said purchase price. 

4. That, in accordance with the understanding aforesaid, the peti¬ 
tioner Stephen E. McCullough had a private resurvev of the land 
made by the county surveyor of Tillman County, in which the land 
lay. and filed a plat thereof showing that Lots 1 and 2 of said Sec¬ 


tion 8 had been entirely washed away by the Red River; that the 
XA\ Va of the XW Va of said Section 8 had been reduced by erosion 
from its original acreage of 40 acres to 15.55 acres; also that the 
XE)4 of the XE)4 of Section 7 had been similarly reduced to an 
area of 17.59, so that but 73.43 acres remained of the 162.80 acres 


shown by the original survey; and thereupon requested an adjust¬ 
ment to correspond with said survey. 

5. That thereupon the petitioner Stephen E. McCullough corre¬ 
sponded with the officers of the United States Land Office at Guthrie, 
Oklahoma, in which district the land lay, and unde r adv ice from 
said officers executed two papers prepare d by said officers, lo witTa 
TormarfeUhffu'islmient 7>f the entire acreage of said 'lainTs and ah" 
application for repayment of the fees and purchase price paid 
thereon, but with the intention and desire of relinquishing only so 
much of the land as lay under water and applying for repayment 
of only so much of the purchase price as applied thereto. 

6. That said two papers executed as aforesaid were filed in the local 


land office together on or about the seventh day of January, 
3 1915, but were detached and handled separately by the local 

land officers, the relinquishment aforesaid being rioted upon 
their records and the said entry being marked ‘‘canceled” as though 
b were a separate and independent instrument and being forwarded 
10 the General Land Office at Washington separately from said repay¬ 
ment application, but that said relinquishment was not noted on the 
records of the General Land Office nor was the entry marked “can¬ 
celed” on said records either at that time or up to the present date. 
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7. That immediately after making said purchase and payment the 
petitioner Stephen E. McCullough went into possession of so much 
of said tracts of land as was not under water, fenced the same and has 
ever since had the same in his undisputed possession, except as to the 
NE44 of the NE14 of said Section 7, containing forty acres, which 
he sold to petitioner Robert L. Owen a few days after his purchase 
aforesaid. 

8. That your petitioner Robert L. Owen paid to petitioner McCul¬ 
lough for said NE14 of the NE14 of Section 7 the surh of $77.50 
cash, also agreed to pay the balance of the purchase price of said 
tract when the same was due and payable, together with interest 
thereon, and with the understanding that he would then receive a 
deed to said tract; and that in pursuance of such sale and agreement 
the petitioner Robert L. Owen went into the actual possession of said 
tract of forty acres and has since had possession thereof] fenced the 
same and cultivated a portion thereof, also later received a deed 
therefor, to wit, on February 25, 1919. 

9. That, in accordance with the understanding and agree- 

4 ment aforesaid between petitioner Stephen E. McCullough 
and the officers of the United States Government conducting 

the sale aforesaid, the said lands were by the Interior Department 
placed in a list for resurvey and were resurveyed in the field, but the 
plat of survey had not been approved up to date of October 14, 1918, 
nor up to the present time so far as petitioners are informed. 

10. That subsequently petitioners while still in possession of said 
lands and farming the" same heard rumors that their jfitle was in 
question, and thereupon wrote the General Land Office at "Wash¬ 
ington, D. C. to learn the status of the matter, and in response thereto 
were informed by the General Land Office’s letter of October 14, 
1918, that their entry had not been canceled on the refcords of the 
General Land Office, and that by letter of the same dejte the local 
land officers at Guthrie, Oklahoma, were instructed to reinstate the 
said entry on their records; that such instructions were actually given. 

11. That upon your petitioner Stephen E. McCullough learning- 
in response to his inquiries of the General Land Office that he had 
executed a relinquishment and a repayment application for the en¬ 
tire tract, and that said papers had never been acted upon! by the said 
Land Office, he filed due application for the withdrawal of his said 
relinquishment, also for the reinstatement of his said entry, and ten¬ 
dered in connection therewith the full amount of money necessary 
to pay for the tract as originally surveyed in full, together with 
interest thereon; also filed the affidavit of himself corroborated by 
petitioner Robert L. Owen and by several other parties to the effect 
that he was a man of but slight education, unacquainted with legal 

forms and had executed the papers forwarded by the local 

5 land officers with the belief that they applied to jthat portion 
only of the land as was under water and that his entry would 

be adjusted as to the remaining portion and payment of the latter 
only required of him; and that said affidavits have not been contra¬ 
dicted by any counter showing filed in the Department. 

12. That on September 5, 1918, the local land officers at Guthrie, 
Oklahoma, attempted to give one Fred Capshaw a cash entry of the 
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said tracts of land and received one-quarter of the said purchase price 
from him, also reported these facts to the General Land Office in re¬ 
sponse to its said letter and instructions dated October 14, 1918. 

13. That thereafter, and on April 17, 1919, the Commissioner of 
the General Land Office rendered a decision in the matter vacating 
his previous letter and instructions and ruling, subject to appeal, 
ihat McCullough’s entry would not be reinstated but Capshaw’s at¬ 
tempted purchase of the land would be permitted to stand. 

14. That within the time allowed therefor the petitioner Stephen 
E. McCullough filed proper appeal from the said decision of the Com¬ 
missioner of the General Land Office and argued the matter before 
the First Assistant Secretary of the Interior and the principal law 
officers of that Department, but under date of October 28, 1919, the 
said First Assistant Secretary rendered a decision affirming the last 
action of the General Land Office and refusing to reinstate petitioner 
McCullough’s entry. 

15. That thereafter, and within the time allowed therefor, peti¬ 
tioner McCullough filed in the Interior Department a motion for 
rehearing of the said decision of the first Assistant Secretary of the 

Interior and argued the same, but under date of December 

6 19th. 1919, said motion was denied and the Department ad¬ 
hered to its previous decision of the case, refusing to reinstate 

petitioner McCullough's entry, and still so refuses. 

16. That the said McCullough entry was neither a preemption, 
nor a homestead, nor a timber-culture entry as enumerated by the 
act of May 14. 1880 (21 Stat., 140), and hence the local land offi¬ 
cers at Guthrie, Oklahoma, were without authority or jurisdiction 
to act on the relinquishment tendered as aforesaid, or to “cancel” 
the said entry on their records, or to attempt to sell the land to any 
other party, or to allow an appropriation of the land on the records 
by any other party. 

17. That the said relinquishment by petitioner McCullough hav¬ 
ing been attached to the application for repayment and being a mere 
incident thereto, the local land officers were without authority to de¬ 
tach the same and treat it separately, but, upon the contrary, were 
required by Departmental Regulations (General Circular of 1904, 
page 101 and 45 Land Decisions. 520, 526) to merely transmit the 
application to the General Land Office “with a full report of the facts 
in the case, as shown by their official records, and recommend either 
the allowance or the disallowance of the claim.” 

18. That before action upon said repayment application and the 
accompanying relinquishment had been taken by any lawful au¬ 
thority, to wit, the General Land Office, the petitioner McCullough 
had withdrawn the offer therein made, had moved for the reinstate¬ 
ment of his entry and had tendered the full purchase price of the 
land, with interest; wherefore, the so-called relinquishment and re¬ 
payment application were rendered of no effect and should have had 

no action taken upon them, except to cancel the same or re- 

7 turn them to the petitioner. 

19. That a cash entry of the land having been duly al¬ 
lowed petitioner McCullough, the preliminary payment thereon made 


FRANKLIN K. LANE, SECRETARY OF THE INTERIOR. 


and the necessity for further payment suspended by reason of the 
pendency in the General Land Office of proceedings for resurvev of 
the land and for the adjustment of petitioner McCullough’s entry to 
that portion of the land not covered by the waters of the Red River, 
said petitioner and his grantee, the petitioner Owen, have a vested 
right in and to said land which could not be destroyed b!y the unau¬ 
thorized action of the local land officers at Guthrie, Oklahoma, in 
assuming to cancel the entry on their records and to allow sale and 
entry of the land to another party. 

20. That the relator McCullough having filed affidavits showing 
that the said relinquishment and repayment application were exe¬ 
cuted by mistake and without any intention of giving up title to the 
entire tract, and there having been no counter affidavits filed, the 
Secretarv of the Interior was without authoritv to disregard such 
showing and to cancel the entry without giving to relators a hear¬ 
ing at which testimony might be taken to substantiate thb allegations 
i herein made. 

21. That relator McCullough having secured entry aforesaid, hav¬ 
ing made his first payment thereon and awaiting the decision of the 
Department as to the time and amount of further payments, and 
having tendered payment in full before any adverse action had been 
taken by the Department, the relator’s right to a reinstatement of 
the said entry on the records of the local land office and to receive 
patent therefor became and is a vested right, and it is the plain, un¬ 
qualified, absolute and peremptory duty of the Secretary of 

8 the Interior to recognize said right of this relator, to rein¬ 
state the said entry on said local office records, and to issue 
thereon the patent of the United States for said land. 

Wherefore, the petitioners pray that a writ of mandamus be is¬ 
sued by this court ordering and directing Franklin K. Lane, Secre¬ 
tary of the Interior, to reinstate upon the records of the local land 
office at Guthrie, Oklahoma, the entry of Stephen E. McCullough 
for the land hereinbefore described, and in due and regular course of 
his administration of that duty to cause to be issued and delivered 
to said Stephen K. McCullough the patent of the Government of the 
United States for said land. 

And the petitioners further pray that a rule be made upon the 
filing of this petition ordering and directing the said Franklin K. 
Lane, Secretary of the Interior, to show cause why said writ of man¬ 
damus should not issue for the purposes aforesaid. 

SAMUEL IIERRICK. 

EVEREST. YAUGIIT & BREWER, 

Attorneys for petitioners. 

City of Washington, 

District of Colombia, ss: 

i 

Personally appeared before me Samuel Herrick wild, being duly 
sworn, on oath deposes and states that he is one of the attorneys for 
the relators in the above-entitled cause; that he has prepared and care¬ 
fully read the petition to which this affidavit is attached; that all 
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statements made in said petition are true and correct to the best of his 
knowledge, information and belief. 

SAMUEL HERRICK. 


9 


Subscribed and sworn to before me this 19th day of De¬ 
cember, 1919. 


[seal.] 


GEO. E. TERRY, 
Notary Public, D. ('. 


Substituted Affidavits. 

Filed February 5, 1920. 

* * * * * * 3|C 

State ok Oklahoma, 

Oklahoma County, ss: 

Stephen E. McCullough, being by me first duly sworn, deposes 
and says: That he is one of the petitioners above named; that he has 
read the above and foregoing petition, knows and understands the 
contents thereof, and that all the statements made in said petition 
are true and correct. 

stepiien e. McCullough. 


Subscribed and sworn to before me this 23rd dav of December. 
1919. 


[ SEAL. ] 


EARL LEAR, 

Notary Public. 


My commission expires Sept. 24, 1921 


State ok Oklahoma, 

Oklahoma County, ss: 

Robert L. Owen, being by me first duly sworn, upon his oath, de¬ 
poses and says: that he is one of the petitioners above named; that 
he has read the above and foregoing petition, knows and understands 
the contents thereof, and that ail the statements made in the fore¬ 
going petition are true and correct, to the best of his knowl- 
10 edge, information and belief. 

ROBERT L. OWEN. 


Subscribed and sworn to before me this 23rd dav of December, 
1919. 


[seal. 


1NEZ FROST, 

Notary Public. 


Mv commission expires June IS, 1921. 
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Respondent’s Answer. 

Filed .Januarv 9. 1920. 

\ 

He * He He He He 


Conies now the respondent and for answer to the relat|ors ? petition 
in the above-entitled action and bv wav of return to the rule to show 
cause herein issued, says: 

That the lands described in the petition were formerly a part of 
the Kiowa, Comanche, Apache, and Wichita lands whiejh, by act of 
dune 30, 1913, he was directed to sell upon such terms and under 
such rules and regulations as he might prescribe; that ojn November 
3, 1913, he prescribed rules and regulations governing the sale of 
these lands, by which these particular tracts were to be offered for 
sale to the highest bidder, the highest bidder being required to pay 
one-fourth of the total amount bid no later than the dajv succeeding 
the date of the award upon the bid, and the balance in four equal 
installments, together with interest on deferred payments: and that 


said regulations further provided that— 

Any purchaser at the sale who fails to pay the annual (installments, 
with interest at four per cent, when due. will forfeit thje amount al¬ 
ready paid, and such failure will be a sufficient cause foi| cancellation 
of his entry. 

11 That on December 9. 1913. the relator McCullough, upon 

the sale held under said regulations, was the highest bidder 
for . the land in controversy, bidding therefor* the sum' of $7.To an 
acre; that the acreage of the tracts upon which he bi<jl was- 10*2.SO 


acres, according to the plat of survey: that under theiternD of the 
sale, McCullough thereupon became obligated to pay one-fourth of 
the total sum bid (1.261.70). with certain commissions, making the 
initial payment $319.49; that on said December 9. 1$18. said Mc¬ 
Cullough paid said amount, to wit. $319.49. to the receiver of public 
moneys at the United States land office at Guthrie. Oklahoma, and 
received the receipt of that officer therefor: that on December 19. 
1913, a certificate of sale for said land was issued and delivered to 
McCullough, the said certificate of sale being numbered 08311, and 
reciting that all rights in the described land and all mjoncy therefor 
paid would be forfeited if the bidder failed to pay aiinuallv to the 
receiver one-fourth of the balance of the purchase price, with inter¬ 
est, on or before the expiration of one. two. three, and f<!>ur years after 
the date of the attached receipt, but that upon completion of all de¬ 
ferred payments, a final certificate would issue entitling the holder 
to a patent for the land. The respondent has no information as to 
any representations, such as set forth in paragraph 3 of the petition, 
said McCullough claims to have made to the officer of! the Land De¬ 
partment conducting said sale, but avers that the records of the De¬ 
partment fail to confirm any such claim. 

That on January 31, 1914, by further regulation mlade by the re¬ 
spondent under the act of June 30. 1918. aforesaid, if was provided 
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that upon the default in payments by any purchaser, the tract 

12 sold should be subject to purchase at private sale for a sum 
equal to the highest bid therefor at the public sale aforesaid. 

That on December 19, 1914, there became due and payable from 
said McCullough to the receiver of the United States land office, 
Guthrie, Oklohama, the first annual deferred payment of one-fourth 
of the balance of the purchase price; but the said McCullough de¬ 
faulted in making such payment. 

That under date of December 15. 1914, said McCullough addressed 
a. letter to the receiver of the land office aforesaid, enclosing a sur¬ 
veyor’s certificate purporting to show that the entire tract contained 
but 73.14 acres, and stating that he, the said McCullough, had paid 
one-fourth “down on 162 a. and only got 73 a." and that lie was send¬ 
ing said surveyors certificate “for adjustment.” That with said letter 
he returned to the said land office the certificate of sale 08311. here¬ 
tofore mentioned: the said letter and certificate being received bv the 
said Guthrie land office on December 17. 1914. 

That on December 21, 1914, the said receiver addressed a letter 
to said McCullough acknowledging receipt of the aforegoing letter 
and called his attention to the fact- that he had failed to state just 
how he desired the matter to be adjusted, and after stating the prac¬ 
tice, which was that a purchaser might relinquish “the whole tract” 
and make application for repayment of the amount paid, asked said 
McCullough to “make such application as you desire to accompany 
your said showing filed December 17, 1914, at your earliest conveni¬ 
ence.” 

That thereafter the said McCullough, under date of December 28, 
1914, and being still in default in making said first annual 

13 deferred payment, addressed another letter to the receiver of 
said land office, which letter, duly received by said officer, is 

is words and figures as follows: 


First National Bank. 


Capital, surplus and profits. $30,000.00 

Individual responsibility. $500,000.00 


Grandfield, Okla.. 12/28, 1914. 

A. X. Campbell. 

Sib: 

I wish to relinquish mv claim to cash purchase on No. 08311 for 
the SW% SW%, 5, NEi/ 4 N% s. 7. Lots 1, 2, & NAV% NAV% 8-5 
6-14 W. containing 162.80 acres. 

T wish to relinquish land as it is not there and desire my money 
refunded. 

Yours Resp-t-, S'. Fj. McCULLOUGH, 

' Grandfield, Ok. 

That thereupon suitable and regular forms were sent to said Mc¬ 
Cullough in order that his intentions might be carried out, which 
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forms were duly executed by said McCullough on January 5, 1915; 
that one of said forms, as executed and*filed bv him, was as follows: 

The Commissioner of the General Land Office. 

Sir : | 

I hereby make application for the return of the purchase money 
paid on cash purchase, Entry No. 08311 for the SW^ SW 1 /* Sec. 
5, NE!4 NE! 4 . Sec. 7, Lots 1 and 2, and NW14 N"WM, Section 8 . 
Township 5 south, Range 14 west, Indian Meridian, as per Receiver’s 
Receipt No. 1244955, issued at Lawton, Oklahoma (Guthrie office), 
dated December 9, 1913; and on oath declare that I have not sold, 
assigned, nor in any manner encumbered, the title to the land de¬ 
scribed, and that the same has not become a matter of record. 

Stephen e. McCullough, 

Grandfield, Okla. 

State of Oklahoma, 

County of Tillman, ss: 

Subscribed and sworn to before me this 5th dav of Jan., 1915. 
v C. M. HUNTER. 

Notary Public. 

14 That the other form, duly executed and filed by said Mc¬ 
Cullough simultaneously with the filing of the application for 
repayment aforesaid, was in words and figures as follows: 

Grandfield. Okla., 

Jan. 5th, 1915. 

i 

I hereby relinquish to the United States all my right, title, and 
claim in and to the land described in Receipt No. 08$11 issued at 
Lawton. Oklahoma, Dec. 9. 1913. being for the SW V 4 SWUt Sec. 5, 
NE% NE 1/4 Sec. 7; Lots 1, 2, and NW’4 NWV 4 of Section 8 Town¬ 
ship 5 South, and Range 14 West, I. M. 

Stephen e. McCullough. 

Witnesses: 

C. M. HUNTER. 

W. W. RILEY. 

Acknowledged before me this 5th dav of January, 1915. 

C. M. HUNTER. 

Notary Public. Tillman County, Oklahoma. 

That said relinquishment bears the notation: “Cancelled by re¬ 
linquishment Janv. 7, 1915, at 9 a. m. J. L. Calvert, Register.” 
That at the time said McCullough filed the aforegoing relinquish¬ 
ment and application for repayment, he returned to said land office 
the receipt issued to him December 9, 1913, for the payment of the 
one-fourth'portion of the purchase price of said land. 
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That on January 13, 1915, the Receiver of the.said Guthrie land 
office duly reported to the Commissioner of the General Land Office 
that said McCullough had filed his relinquishment, had made appli¬ 
cation for repayment, and had surrendered his receipt and certificate 
of sale; that said relinquishment had been noted on the records of 
the office and would be transmitted with the land officers' returns 
for the month of January, 1915; and that the application 
for repayment and all papers connected therewith were transmitted 
to said Commissioner with said letter. 

15 That on Decernl)er 19, 1915, the second installment of the 
deferred payment became due and payable, if by the fore¬ 
going the said McCullough had not only relinquished his right to the 
land, but was not paid by said McCullough; and that likewise on 
December 19, 1910, and December 19. 1917. the third and fourth 
payments l>ccame due and were not paid by the said McCullough or 
by anyone in his behalf. 

That about December. 1917, as respondent is informed and be¬ 
lieves, valuable oil deposits were discovered in what is now known as 
the Burk Burnett oil fields, which lie within a few miles of the land 
in controversy: And by May, 1918. the development- of that field had 
moved in the direction of this land, which is now understood to be 
very valuable for oil deposits, the present bonus value per acre being 
about $4,000 as respondent is informed and believes. 

Tliat the said land having been held since January 7. 1915, bv the 
land officers at the Guthrie land office for sale at the highest price • 
bid therefor, to wit. $7.75 an acre, pursuant to the regulations of 
January 31, 1915, aforesaid, one Fred Capshaw, on September 5. 
1918 made entry of the same at said price paid one-fourth the pur¬ 
chase price and the commissions thereon, and on said date there 
issued to him receipt and certificate of sale, the entry being known 
as Guthrie 012102. 

That on September 13, 1918. one J. II. Everest- wrote to the Com¬ 
missioner of the General Land Office, stating that McCullough had 
never knowinglv relinquished said land and was yet in possession of 
it, and solicited information as to the nature of the paper purporting 
to be a relinquishment, to the end that McCullough might be advised 
as to whether he bad lost bis rights in said land and as to the 
10 course which ho should pursue in order to be protected. 

That on October 14. 1918, the Commissioner of the General 
Land Office, not having been advised of the sale to Capshaw, as afore¬ 
said, advised said Everest that the ontrv had been relinquished, but 
although canceled on the local land office records, had not been can¬ 
celed on the records of the General Land Office; that the lands were 
included in a list to be resurveyed and as soon as the plats were ap¬ 
proved, that appropriate action would he taken: and that by letter of 
even date the local land office had been instructed to reinstate the 
entry on their records. 

r l hat on November 13, 1918. said local officers reported to the Com¬ 
missioner of the General Land Office, in reference to said order to 
reinstate said McCullough entry, that the land had been sold as afore¬ 
said to said Capshaw; and requested further instructions. 
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That on November 22, 1918, said McCullough filed in said Guthrie 
land office an application to withdraw his said relinquishment of 
December 28, 1914, on the ground that it was a mere expression of 
wish to relinquish and was not a formal relinquishment, was not 
accompanied by any formal application for repayment of moneys, 
and was made under a mistake of fact as to the attitude of the Land 
Department to the purchaser; offering to abide by his purchase and 
to pay such sums as might be shown to be due upon proper resurvey. 

That still later, to wit, on February 12, 1919, said McCullough 
appeared by his attorney at the Guthrie land office, waiving any claim 
for resurvey, and tendered the entire balance due on jhe basis of the 
original survey showing 162.80 acres; which said tender was 

17 refused; that thereupon appeal was duly taken therefrom to 
the Commissioner of the General Land Office; that supporting 

said appeal there were subsequently filed certain affidavits and a copy 
of a deed purporting to convey under date of February 25,1919, forty 
acres of said land to R. L. Owen, one of the relators in this cause, 
said deed reciting that the deed was made for the purpose of fully 
executing an oral agreement between McCullough and said Owen 
made on or about December 24. 1918: that one of the affidavits sup¬ 
porting said appeal was the affidavit of said McCullough, in which, 
among other things, he stated that he had sold said forty acres to 
Owen “a few days after making said cash purchase!” and had re¬ 
ceived $77.50 from said Owen, who was to pay the balance at the 
rate of $7.75 per acre, upon execution of a deed; that among the 
papers simultaneously filed was a copy of a cheque on the First 
National Bank, Grandfield, Oklahoma, dated April 15, 1914, for 
$77.50, payable to the order of S. E. McCullough and signed by said 
R. L. Owen; which said cheque was endorsed on the back “S. E. Mc¬ 
Cullough” and was stamped on the face “Paid,” but without any 
date. 

That on February 25, 1919. counsel for said McCullough re¬ 
quested of the Commissioner of the General Land Office photo¬ 
graphic copies of the relinquishment and repayment application 
“purporting to be signed by Stephen McCullough,” to wit, chc 
papers filed jus aforesaid in the Guthrie land office on January. 7, 
1915, representing that said McCullough “denies his Signature.” 

That on April 7, 1919, the Commissioner of the General Land 
Office rendered his decision on the appeal aforesaid, sustaining the 
local land officers and holding that the direction of the Commis¬ 
sioner of the General Land Office dated October 14, 1918, 

18 aforesaid, to reinstate the entry of McCullough was subject 
to the qualification that there had been no intervening adverse 

claim; that as there was such a claim, to wit. the Cjapshaw entry, 
the fulfillment of the direction was impossible, and the direction 
itself was set aside and vacated. That in said decision, the Commis¬ 
sioner of the General Land Office passed u[>on the various conten¬ 
tions of the said McCullough both as jo the law and! the facts and 
decided the issues adversely to said McCullough^ contentions. 
Whereupon it was ordered bv said Commissioner that the McCul¬ 
lough relinquishment should be noted on the General Land Office 
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records and that the Capshaw purchase should lx; permitted to stand. 

That thereafter said cause was transferred on appeal of said Mc¬ 
Cullough to the office of the respondent and counsel for the relator 
and for said Capshaw were then and there heard; and on October 28, 
1919, the First Assistant Secretary of the Interior rendered his opin¬ 
ion and judgment affirming the action of the Commissioner and ad¬ 
versely determining the various contentions of said McCullough both 
on the law and on the facts; and that motion for rehearing thereof 
was subsequently denied on December 19, 1919. 

He further avers that on April 24, 1915, departmental instructions 
were issued granting an extension of time (of one year) to purchasers 
who had not paid their second installments of the purchase price, 
provided that the second and third installments should both be due 
and payable at the end of the year; and he says that said instructions 
are the only instructions issued under which relator can claim im¬ 
munity from any default in making payments accruing bv reason 
of his said entry. Tie represents that if as matter of fact- 
19 and law McCullough had not relinquished his entry, said 
McCullough would have been entitled to the benefits of said 
extension; but he avers that at no time after his default in payment 
in December. 1914. did said McCullough pay or tender the whole 
or any part of the balance' due until his tender of February 12, 1919, 
aforesaid. 

Answering the averments of paragraph 4 of the petition, he states 
that the only request for adjustment filed by said McCullough of 
which the Land Department has any cognizance is said McCullough’s 
letter of December 15, 1914. aforesaid, the body of which is as fol¬ 
lows : 


Enclosed find surveyor’s certificate of land I bought at Lawton. 
I paid !4 down on 162 a. and only got 78 a. So I send you this 
for adjustment; 


which said letter was followed by relator’s 
before set forth. 


relinquishment as herein- 


Answering the averments of paragraph 5 of the petition, he states 
that the facts are as hereinbefore set forth and that the local officers 
neither advised nor indicated that relator might relinquish a part of 
his entry and apply for repayment of only so much of the purchase 
price as applied thereto, if by said paragraph 5 it is intended so to 
aver; and he denies the existence of any such understanding or agree¬ 
ment as is averred in paragraph 9 of (he petition or that the said lands 
were listed for resurvev in pursuance of any such agreement. 

He further represents that the subject matter of this action involves 
the disposal of land under an act of Congress, exclusively within the 
jurisdiction of the I^and Department: that the same involves the exer¬ 
cise of judgment and discretion; that relator was duly heard on all 
points, either of law or fact, raised in his petition and that the 
20 same were disposed of by your respondent in the exercise of 
his judgment arid discretion; and that his judgment and de¬ 
cision herein are not subject to review in mandamus proceedings. 

He further shows that said Fred Capshaw has purchased the land 
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in controversy and holds certificate of sale therefor; that said Cap- 
shaw has an interest in the subject matter of this action and is an 
indispensable party to any proceeding involving the title to said land 
or requiring the issuance of patent therefor. 

And he further shows that relator, if in any manner aggrieved or 
injured by reason of anything done or not done by your respondent 
in the premises, has the usual and a wholly adequate remedy in a 
suit against Capshaw, when patent shall have issued to him, to im¬ 
press said patent with a trust in relator’s favor. 

Wherefore having made full answer to the petition and return to 
the rule to show cause, he prays that said rule may;be discharged, 
that said petition may be dismissed with his reasonable costs, and 
that he may be permitted to go hence without day. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

C. EDWARD WRIGIIT, 

Attorney for Respondent. 

- ! 

— - *i-j». —— - 

District of Columbia, ss: 

Franklin K. Lane, Secretary of the Interior, having been first duly 
sworn, says that he has read over the aforegoing answer and is ac¬ 
quainted with the contents thereof; that he is informed the matters 
and facts therein set out are true and he believes them to be 
21 true. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

Subscribed and sworn to this 9th day of January, 1920. 

Before me: 

[seal.] • W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 


Demurrer to Respondent's Answer. 

Filed January 15, 1920. 

* * * * * * j * 

. 

Come now Stephen E. McCullough and Robert L. Owen, the re¬ 
lators, and say that the respondent’s answer and return is bad in 
substance. 

SAMUEL HERRICK. 

J. H EVEREST, 

'Attorneys for Relators. 

I 

Note.— One of the matters of law intended to be argued is that 
the Secretary of the Interior was without authority or jurisdiction to 
cancel the relator McCullough’s purchase of the tract of land de- 
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scribed in the petition upon a more offer to relinquish, after said 
offer had been withdrawn prior to any lawful action thereon and 
after tender of the purchase price in full. 

SAMUEL HERRICK, 

J. H. EVEREST. 

'Attorneys for Relators. 


22 Supreme Court of the District of Columbia. 

A 

Friday, February 6, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 

Upon consideration of the demurrer of Relators filed herein, to the 
answer of Respondent, it is ordered that said demurrer be, and the 
same hereby is overruled. 


Fridav. February 13, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 

It appearing to the Court that the demurrer of Relators to the 
answer of Respondent to the Rule to show cause issued herein was 
overuled on February 6, 1920; whereupon the Relators by their At¬ 
torney of record now in open Court say that they will stand upon said 
demurrer. 

Therefore it is considered that the rule to show cause herein be, 
and the same herein - is discharged, the petition is dismissed, and that 
the Respondent recover against the Relators, the costs of his defense, 
to be taxed by the Clerk, and have execution thereof. 

From the foregoing the Relators by their Attorney in open Court, 
note an appeal to the Court of Appeals of the District of Columbia, 
and the penalty of a bond for costs on said appeal is hereby fixed in 
the sum of One Hundred dollars ($100.00). 

23 Memorandum. 

February 27. 1920.—Appeal Bond approved and filed. 

Assignment of Errors. 

Filed February 27, 1920. 

******* 

The Court erred: 

1. In overruling the demurrer to the answer. 

2. In not granting the petition. 


FRANKLIN K. LANE. SECRETARY OF THE INTERIOR. lo 

' 

3. In failing 16 hold that relators acquired a vested! interest in the 
land in controversy by reason of their acts shown by the pleadings. 

4. In not taking jurisdiction over the actions of the respondent, 
the same being shown to he merely ministerial in character. 

o. In not holding that the act of the local land officers in acting 
upon the relinquishment described in the pleadings was wholly unau¬ 
thorized and void. 

6. In not ruling that by withdrawing the offer of relinquishment 
and tendering the full purchase price of the land prior to action by 
the Department, the relators had acquired a vested right to reinstate¬ 
ment of their entry and to a patent thereon. 

7. Tn not ruling that upon the showing made of mistake in execu¬ 
tion of the relinquishment, the Secretary of the Interior was in duty 
hound to order a hearing upon the facts. 

8. In not deciding that the relators have no adequate remedy other 
than through the issuance of a writ of mandamus. 

SAMUEL HERRICK. 

EVEREST, VAUGHT & BREWER. 

Attorneys for Relators. 

i 

24 Service of copy acknowledged this Feb'v 26fh, 1920. 

CHARLES D. MAhAfFIE, 

A ttorney for Respondent. 


Designation of Record. 
Filed February 27, 1920. 


hi making up the transcript of record in the above-entitled cause, 
the Clerk will please include the following: 

1. The petition. 

2. The substituted affidavit of relators verifying the petition. 

•>. The answer. 

4. The demurrer. 

5. The order overruling demurrer; notation that relators stand 

on the demurrer: notation as to judgment entered and appeal there¬ 
from. | 

6. Assignment of errors. 

7. This designation. 

SAMUEL HERRICK, 

EVEREST, VAUGHT & BREWER, 

Attorneys for Relators. 


Service acknowledged this 26th of Feb'v 1920. j 

CHARLES D. MAHAFFIE, 

Attorney for Respondent. 
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25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63192 wherein United States 
ex rel. Stephen E. McCullough and Robert L. Owen are Plaintiffs 
and Franklin K. Lane, Secretary of the Interior is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 

24th dav of March. 1920. 

* 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Assistant Cleric. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3391. U. S. ex rel. Stephen E. McCullough ct al., appellants, vs. 
Franklin K. Lane, Secretary of the Interior. Court of Appeals, Dis¬ 
trict of Columbia. Filed Apr. 12,1920. Henry W. Hodges, clerk. 
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IN THE 


Court of Appeals of the District of Columbia 


October, 1920, Term 


United States ex rel. Stephen E. McCul-' 
lough and Robert L. Owen, 

Appellants, 


John Barton Payne, 

Secretary of the Interior. 


No. 3391 
No. 5 

Special Calendar 


BRIEF AND ARGUMENT FOR APPELLANTS. 


The trial court overruled a demurrer to the appellants’ 
answer to a petition for mandamus. The appellants stood 
on their demurrer and the court rendered judgment, finally 
dismissing the petition. From this judgment an appeal was 
taken to this court. I 

STATEMENT OF THE CASE. 

On December 9, 1913, the petitioner, McCullough, made 
the highest bid for the tract of land in controversy, at the 
public sale held under the Act of Congress hereinafter men¬ 
tioned, paid the portion of the purchase price required by the 






local officers and received a certificate of purchase evidenc¬ 
ing the sale (Record, p. 2). 

The lands were formerly a part of the Kiowa, Coman¬ 
che, Apache and Wichita Indian lands, which the Department 
under the Act of Congress approved June 30, 1913 (38 Stat. 
92), required to be sold at public sale to the highest bidder 
(42 Land Decisions 604). 

At the time of submitting his bid and before paying the 
installment of the purchase price, the petitioner, McCullough, 
informed the officers of the Interior Department conducting 
the sale that part of the land had been washed away by the 
Red River, and had an understanding with them that he 
would not have to pay for such portion (Record, p. 2). 

McCullough acted upon this understanding by having a 
private resurvev of the land made, by filing in the land of¬ 
fice a map thereof, showing that less than one-half of the 
acreage was uncovered by the waters of the river, requested 
an adjustment to correspond with the survey, and under ad¬ 
vice from the local land officers executed two papers pre¬ 
pared by them, one being a relinquishment of the entire area 
and one an application for repayment; but with the inten¬ 
tion and desire of having said papers apply only to the said 
land actually under water (Record, p. 2). 

Instead of forwarding these papers together to Wash¬ 
ington and asking for instructions, as required by depart¬ 
mental regulations, the local officers detached them, noted 
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the relinquishment upon their records and subsequently al¬ 
lowed entry of the land to another individual, but the 

relinquishment was not noted on the General Land Office 

! 

records, nor the entry marked “cancelled” on said records 
at the time this action was starfed (Record, p. 2). 

The Department acted upon the understanding and the 
agreement above mentioned by placing the lands in a list 
for resurvey and having them resurveyed in the field, but 
the plat of same had not been approved up to the time of 
the filing of this petition for mandamus (Record, p. 3). 

Immediately after making his purchase and payment 
McCullough went into possession of those portions of the 
land not under water, fenced them and has had undisputed 
possession of them ever since, except as to one forty-acre 
tract which he sold to petitioner, Robert L. Owen, who has 
since had the actual possession of that tract (Record, p. 3). 

While in possession of their land and farming it, appel¬ 
lants heard rumors of their title being in question, hence 
wrote the General Land Office, and learning the status of 
the matter,. McCullough filed new application for the with¬ 
drawal of his said relinquishment, also for the reinstatement 
of his entry, and tendered in connection therewith the full 
amount of money necessary to pay for the tract as origin¬ 
ally surveyed, together with interest thereon. He also filed 
showing as to the mistake made by him in the execution of 
the previous papers (Record, p. 3). 


i 
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The General Land Office on October 14, 1918, advised 
the appellants here that their entry had not been canceled 
on the General Land Office records and directed the local of¬ 
ficers to reinstate the same on their records, but later, and 
on April 17, 1919, rendered a new decision vacating this ac¬ 
tion and ruling that McCullough’s entry would not be rein¬ 
stated, but that the intervening entry of one Capshaw would 
be held intact (Record, pp. 3, 4). 

The last action of the General Land Office was sustained 
by the Interior Department on appeal and on a motion for 
rehearing. The repayment application above mentioned was 
never acted upon by the General Land Office up to the time 
this suit was started (Record, p. 4). 

We are informed, and verily believe, that since that 
date and since this appeal was prosecuted (or during the 
time permitted for appeal), the Interior Department closed 
this case against appellants and issued a patent to Capshaw 
for the land. 

The result of this action in the lower court has been 
told. The trial judge overruled our demurrer to the an¬ 
swer why, we are not advised. No opinion was filed; no 

intimation whatever was given as to the view the court en¬ 
tertained. 

CONTENTIONS OF THE PARTIES. 

The appellee contends (Record, pp. 7-13), that the ap- 


appellants lost all right and interest in this land by failing 
to pay the subsequent installments of the purchase price. 

I 

| 

The appellants, on the other hand, contend that they 
have done all that the law required of them and paid all of 
the purchase price asked of them; further, that they were 
misled by the actions and advice of the local land office: 
further, that they had a vested interest in and to the land 

I 

which the Department could not take from them after they 
had withdrawn the offer to relinquish and tendered the re¬ 
mainder of the purchase price, prior to any ldgal action be¬ 
ing taken upon either the relinquishment or the repayment 
application. 

ASSIGNMENT OF ERRORS. 

The errors committed beiow are assigned on pages 14 
and 15 of the record. Aside from the general assignment 

i 

the assignment for the purpose of argument niay be consid¬ 
ered under three heads: 


1. The court erred in not holding that the action of 
the local officers upon the relinquishment of McCullough 
was wholly unauthorized and void. 


2. The court erred in not ruling that McCullough, by 
withdrawing his offer of relinquishment and tendering the full 
purchase price of the land, acquired a vested right to rein¬ 
statement of his entry and to a patent thereon. 

| 

3. The court erred in not protecting McCullough from 

I 

the errors and mistaken advice of public officials. 





ARGUMENT 

We shall present our argument under headings pre¬ 
senting the three main points just indicated by the redivi¬ 
sion of the sasignment of errors. 

I. 

Erroneous Action of Local Land Officers Upon Papers Filed by 

McCullough. 

It is apparent from the pleadings and from the Interior 
Departmental records set up therein that McCullough's 
prime object in making application for repayment was not 
to get rid of the land, but to get back his money. In other 
words, this was not a relinquishment accompanied by an 
application for repayment, but was an application for repay¬ 
ment accompanied by a relinquishment, which was merely 
an incident to repayment and was required by the rules and 
regulations of the Department, as shown by Circular 513 
(45 L. D. 520, 526). The unbroken rule in these cases from 
time immemorial has been to transmit such application from 
the local office to the General Land Office with a recommen¬ 
dation, but without action. The general Circular of Janu¬ 
ary 25, 1904, is identical with the the present repayment cir¬ 
cular in this respect. See General Circular of 1904, pages 
98 to 102, both inclusive, in which the following language is 
used on page 101: 

“When an application is filed in the district land of¬ 
fice, the register and receiver shall transmit the same 


with a full report of the facts in the case, and recom¬ 
mend either the allowance or the disallojwance of the 
claim. When an application is filed, either in the dis¬ 
trict land office or in this office, it should be accom¬ 
panied by a statement setting forth fully the grounds 
upon which repayment is claimed.” 

i 

And the same language is found in the Circular of Oc¬ 
tober 25, 1916, as Rule 56, as follows: 

“When an application is filed in the district land of¬ 
fice the register and receiver shall transmit the same 
with a full report of the facts in the case, as shown by 
their official records, and recommend either the al¬ 
lowance or the disallowance of the claim.” 


No authority is anywhere given by law to the Register 
or Receiver to cancel any entry by relinquishment when filed 
except the authority given by the act of May 14, 1880, and 
this refers specifically to homestead, pre-emption and tim- 

I 

I 

ber-culture entries (18 Stat. 20). The grant df authority to 
the Register and Receiver to cancel these certain, specific 
entries excludes the power to cancel any other classes, and 

I 

all other classes are solely within the jurisdiction of the 
Commissioner of the General Land Office, Subject to the 

i 

supervisory authority of the Secretary of the Interior as 

| 

respects cancellation. 

The Department held in its decision that the local offi¬ 
cers had authority under the act of May 14, 1880 (21 Stat 
140), although the power therein given was limited to pre¬ 
emption, homestead and timber-culture entries, j As authority 









for this ruling there were cited the cases of Newcomb V. Fos¬ 
ter (36 L. D. 440), and Mary Stanton (7 L. D. 227). We 
urge that neither of these decisions is applicable. 

In Newcomb v. Fester there were involved timber and 
stone entries made under an act of Congress passed prior to 
the act of May 14, 1880. Presumably such entries had been 
relinquished and the relinquishment accepted ever since the 
passage of the act of May 14, 1880, so that a Rule of Practice 
had grown up in the Interior Department during the thirty- 
eight years prior to the rendition of the Newcomb-Foster de¬ 
cision, and such a rule was therefore adhered to when it was 
brought into question by that case. 

Furthermore, Newcomb-Foster was passed partly upon 
the argument “that w'hile the confirmatory provision of the 
act of March 3, 1891, supra, refers only to entries made un¬ 
der homestead, timber-culture, desert land, and pre-emption 
lands, yet, among others not specifically named, timber and 
stone entries have been held to be within the contemplation 
of said act. See departmental instructions of June 3, 1904 
(33 L. D. 10”). But this ruling was later changed, both the 
Department and this Honorable Court holding that a timber 
and stone entry does not come within the confirmatory pro¬ 
vision of the act of March 3, 1891 ( James L. Cobb et oX., 37 
L. D. 181; Menasha Wooden Ware Company, 37 L. D. 564, 33 
D. C. Appeals 211; E. M . Palmer, 47 L. D. 16). The reason- 
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ing followed by the Department in those cases is peculiarly 
applicable here. 

Thus in the Cobb case (37 L. D. 184, 185), it was held 

i 

“the statute * * * is specific as to the particular classes 

of entry that are brought under its provisions. They are en¬ 
tries ‘under the homestead, timber-culture, desert land, or 
pre-emption laws, or under this act.’ 

“As the statute specifically enumerates the particular en¬ 
tries that are to be affected by its provisions, it must, under 
the established 'rules of construction, operate as an exclusion 
of all others that do not come unthin the descriptive terms 
mentioned: and as entries under the act of June 3, 1878, are 
not specifically enumerated as one of the classes of entries 
coming within its provisions, they must be held to have been 
excluded therefrom, unless they come within one or the other 
of the terms ‘or pre-emption laics, or under this act.’ ” 

| 

The Department then proceeded to discuss the reasons 
for the instructions of June 3, 1904 (33 L. D. 10), and held 
that it was probably in order to secure the aid of informers 
to prevent the acquisition of title to public lands by fraudu¬ 
lent entries, and suggested that there were other ways of 
bringing about that object “without resort to a STRAINED 
CONSTRUCTION of the statute bringing within the term 
* pre-emption* every application or appropriation of public 
land." \ 

And in the Menasha Wooden Ware Company case (37 

j 

L. D. 566), we find this Honorable Court ruling that the 
words “pre-emption laws’’ as used in the act of March 3, 1891, 

i 

i 

i 
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should have a restricted meaning, namely, “the early laws re¬ 
lating to the disposition of the public lands, enacted years 
before the timber-culture, desert land and timber and stone 
acts,” because “all the words of a statute are to be given ef¬ 
fect, if reasonable, in its construction.” 

Later, and very recently, we find Fist Assistant Secretary 
Vogelsang refusing to construe the word “pre-emption” in 
the act of 1S91 as covering mineral entries in a case ( E . 
M. Palmer, 47 L. D. 16), in which the writer of this brief had 
the honor to represent the petitioner. The same ruling was 
made as to coal land entries (Charles Stough et al., 41 L. D. 
616 opinion 39 L. D. 332), and soldier’s additional homestead 
entries (Thomas A.- Cummings, 39 L. D. 83). 

It therefore follows that the Newcomb-Foster case was 
based largely upon a previous Departmental decision which 
has since been overruled and frowned upon by both the In¬ 
terior Department and the courts. Accordingly, it would 
seem that that decision is no longer good law, and certainly 
it should not be followed here in respect to an entry made 
under a special act of Congress passed more than thirty years 
after the act of 1S80, instead of a statute passed prior to the 
act of 1880 as was the timber and stone law. 

We submit, with all due respect, that the Department 
should not give the word “pre-emption” in the act of 1891 a 
restricted and specific meaning when it suits its purpose to 


I 
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i 


i 

i 

i 


not confirm a certain character of entries, and yet give the 
word “pre-emption” in the similar act of 1880 a broad and 
all-comprehending meaning when it suits the purposes of the 
Department to accept relinquishments improvidently and mis- 

i 

i 

takenly tendered. And especially is this true since the De¬ 
partment has in the case relied upon (Newcomb v. Foster) 
compared the language of the two acts and held that a simi¬ 
lar construction should be given to the word “pre-emption” 
as found in both. In the homely language of in old saying. 
“What is sauce for the goose is sauce for the gander,” and if 

• I • 

the act of 1891 is to be held by the Department and the courts 
as covering only homestead entries, timber-culture entries, de¬ 
sert land entries and pre-emption entries made under the pre¬ 
emption laws in existence prior to 1891, then the Department 
should construe the act of 1880 as covering only homestead 
entries, timber-culture entries and pre-emption entries under 
the said pre-emption laws. In other words, an act restricting 
the power of the Department and conferring certain rights on 

individual settlers should not be construed in a narrow, strict 
sense, unless a similar act enlarging the power bf the Depart¬ 
ment and restricting the power of individual settlers has its 
almost identical language construed in the same yarrow or re¬ 
stricted way. Any other result would lead to chaos in Land 
Office rulings and to destruction of the rights of settlers on 
the public lands. j 
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As to the Mary Stanton decision (7 L. D. 227), that is 
very short and is based wholly on Fraser v. Ringgold (3 L. 
D. 69), in which it was held that a desert land entry is a pre¬ 
emption entry within the meaning of that portion of the act 
of 1880 granting a preference right. The reasoning of that 
decision is directly contrary to that of the Departmental and 
court decisions above cited, holding that the word “pre-emp¬ 
tion” must be construed in its ordinary meaning and not as 
covering entries made under other laws than the pre-emption 
faws. Consequently, the Mary Stanton decision is no more 
authority here than is the Newcomb-Foster opinion. 

There is a Mary Stanton decision, however, which does 
apply here and which should have been cited, namely, that 
found in 32 Land Decisions at page 260, and which we quote 
from below. 

The application of McCullough for repayment, being ac¬ 
companied by the relinquishment, should have been transmit¬ 
ted to the General Land Office with a recommendation only, 
and the relinquishment should not have been treated as a 
separate, distinct and independent instrument. If the appli¬ 
cation for repayment was refused, McCullough should have 
been given the right to retain the land and complete the pay¬ 
ments or to relinquish the land and lose the sums already 
paid, provided the Government saw fit to accept the relin¬ 
quishment. 
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The authority or direction of the local officers to trans¬ 
mit the papers to Washington, together with their recommen- 

I 

dation as to whether the application should be allowed or dis- 
allowed, certainly does not confer upon them jurisdiction to 
take any other action upon any of the papers forming the ap¬ 
plication. The relinquishment was merely a paRt r one of the 
constituent, essential and necessary parts, and should have 
been acted upon only when the entire application for repay¬ 
ment was considered. And, as shown by the record here, the 
General Land Office has never considered or parsed upon the 
repayment application, and, consequently, the Relinquishment 
should never have been acted upon, either. 

I 

II. » 

I 

The Appellants Had a Vested Right in the Land. 

The transaction between the Government arid McCullough 
was a transaction between vendor and vendee, not a trans¬ 
action between donor and donee. The land w^s sold to Mc¬ 
Cullough at public auction as to the highest apd best bidder 
in cash, and the Government was bound to corivey the land 
to McCullough on final payment, and McCullough was bound 
to pay the Government the full purchase price of the lands 
unless the parties elected to rescind the contract, which re¬ 
quired the assent cf both. In other words, a mere contract 
was entered into between them and same must be governed 

I 

by the same rules and laws governing the transactions of pri¬ 
vate individuals. The Government was in no better position 




to disregard its contract of sale with McCullough, nor was 
McCullough in any better position to disregard his contract 
of sale with the Government than if it had been a contract be¬ 
tween two private individuals (see Parsons v. Venzke, 164 U 

S. 89). 

As was said by the Circuit Court, District of Oregon, in 
the case of United States v. The Dalles Military Road et al. 
(41 Fed. Rep. 493, 501): 

“Whatever is inequitable as between man and man in 
their dealings with each other should also be deemed 
inequitable between the United States and those with 
whom they condescend to deal under like circumstances.” 

See also United States V. Bradford (148 Fed. Rep. 413 
420), and the case of Charles D. Mousso (22 L. D. 42). 

The Department quoted these cases in its decision on 
review in the leading case of Nellie J. Hennig (39 L. D. 211 
216), and then stated: 

“The people have a right to rely upon the good faith of 
the Government and its duly appointed officers. They 
have a right to believe that their legal rights will be pro¬ 
tected, and that the Secretary of the Interior will do 
justice.” 

This diction of a previous Secretary must have been ap¬ 
proved by Secretary Lane, the respondent here, in the court 
below, because we find that shortly after entering upon the 
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duties of his great office, namely, on April 8, 1914, he issued 
a circular letter of instructions to his subordinate officers, 
reading as follows: 

“To Chiefs of Bureaus: I 

“Several cases have come to my notice lately in which 
appeal was made to me to remedy some act df injustice re¬ 
sulting from misinformation given to the publib by some em¬ 
ployees of this Department. Upon these matters being re¬ 
ferred to clerks in the Department, I have beeh surprised to 
find an indisposition to suggest methods by | which these 
wrongs could be righted. This has struck pie as rather 

I 

harsh, and I desire to call to your attention the burden thar 
is cast upon us to do all that is legally within bur power un¬ 
der such circumstances to make amends for our previous in¬ 
difference or ignorance. 

“Cordially yours, J 

“Franklin K. Lane.” 

It will be noted that these instructions were not followed 
either by his subordinate officers or by Secretary Lane him¬ 
self when passing upon this case, notwithstanding the erron¬ 
eous information given the relator by the Register of the 
local land office and the erroneous action taken on the pa¬ 
pers tendered by him. 

| 

In State of Indiana V. Milk et al. (11 Fed. Rep. 389, 
397), it was held that “resolute good faith should character- 
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ize the conduct of States in their dealings with individuals, 
and there is no reason, in morals or law, that will exempt 
them from the doctrine of estoppel.” And we may add that 
there is also no reason to exempt them from the ordinary 
rules governing transactions between seller and purchaser 
when they proceed to sell off portions of the puclic domain 
to the highest bidder instead of parceling it out among set¬ 
tlers as a donation. 

Taking the facts most unfavorable to McCullough and 
disregarding any special equities, the fact is that McCullough 
applied to the Government through its General Land Office 
to rescind the contract, relieve him of the agreement to pur¬ 
chase the land and to repay him what he had already paid 
thereon, giving as a basis for this application the fact that 
the land which he had agreed to purchase was not in quan¬ 
tity as represented by the survey, the greater portion of it 
having been lost by erosion of the Red River. In other words 
that he had applied to buy land and was given nothing but 
water. Hence, his application was directed to the equity 

jurisdiction of the Department in an effort to be relieved o: 
what was really an injustice. It is, of course, idle to contend 
that the Register and Receiver had any jurisdiction to either 
permit a repayment to McCullough or to decree a rescission 
of the contract between the Government and McCullough 
This power resided alone in the Commissioner of the Gen¬ 
eral Land Office, subject to the supervisory authority of the 
Secretary of the Interior. 



Before this proposition to rescind had been acted upon 
and either accepted or rejected by the Commissioner of the 
General Land Office, McCullough withdrew his offer to re¬ 
linquish on condition of repayment and tendered the full pur¬ 
chase price of the land, together with legal interest thereon 
It is the undisputed law that an offer not accepted may be 
withdrawn at any time by the party making the offer, and 
when so withdrawn is the same in law as if it had never been 
made (see 9th Cyc. 284, and cases there cited). An order 
given to an agent who has no authority to accept it, but only 
to forward it to his principal for approval, is revocable at 
any time before it is accepted by the principal and the accept¬ 
ance communicated to the offerer ( Harvey V. Duffey, 99 Cal 
401, 33 Pac. 897; Peck v. Freese, 101 Mich. 321, 59 N. W. 
600; Challenge Wind, etc., Mill. Co. V. Kerr, 93 Mich. 323 
53 N. W. 555; National Refininfi. Co. V. Miller, 1 S. D. 518 
47 N. W. 962). I 

In this case the delivery of the offer to relinquish and 
receive repayment was to the Register and Receiver, who 
were merely the agents of the General Land Office in said 
matter, and a long line of court decisions supports the doc¬ 
trine that the delivery of an offer to an agent who has nc 
authority to accept it may be withdrawn before acceptance 
by his principal. 

However, we are not left to the application of abstract 
principles to the instant case, for the reason that the Depart- 



ment has passed upon matter vital to a correct decision of 
this case. In the case of Peter A. C. Hausman (37 L. D. 352), 
the First Assistant Secretary says: 

“A relinquishment filed with an application for repay¬ 
ment, in compliance with the terms of the repayment 
statute, should be treated as part of such application, and 
accepted only in event of approval of the repayment 

This decision has never been vacated nor modified in any 
respect and stands as the settled law of the Department. 

The Department in its decision upon rehearing herein at- 
tempted to distinguish this case from the Housman case. We 
submit, however, that there is no real distinction between 
these two cases and that the syllabus of the Hausman case 
above quoted, is a correct statement of the real point at is¬ 
sue in that case, and, consequently, applies directly here. As 
the Department held in that case “Hausman’s relinquishment 
was filed only in compliance with the statute relating to re¬ 
payment and as part of his application for repayment. It was 
apparently mistaken and treated as an independent and vol¬ 
untary relinquishment, and his entry was cancelled in part 
accordingly. If the foregoing be true, then such cancellation 
was erroneous, as a relinquishment thus presented should be 
treated as part of the repayment application, and accepted 
only in the event of the approval of such application.” 

All of these statements of fact and law are applicable to the 
present case. McCullough’s relinquishment was filed only in 
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compliance with the statute and as part of his application for re¬ 
payment; in fact, it was prepared for him by the local land offi¬ 
cers, with their instructions that it must be executed in order 
for his repayment application to be considered. It was mis¬ 
taken by them and treated as an independent and voluntary 
relinquishment, and his entry assumed to be cancelled by them 
accordingly. It, therefore, follows that “such cancellation was 
erroneous, as a relinquishment thus presented should be 
treated as part of the repayment application, land accepted 
cnly in the event of the approval of such application.” 

In the present case, the Department held that “it is evi¬ 
dent that McCullough intended to abandon his entire claim 
because of the deficiency in its area and to secure the return 
of the money already paid.” This is contrary tq the showing 
made, including affidavit of the notary before whom the re¬ 
payment application was executed, though it is true that the 
two letters written by McCullough to the local officers prior 
to relinquishment are conflicting and net readily reconcilable 
But his first letter showed an intention of relinquishing only 
the part covered by the waters of the Red River, and the local 
officers should have advised him that his claim would be ad- 
justed and payment made only for the land actually secured 

as was later done in the Long case (44 L. D. 44). McCullough 

• 

merely followed the instructions of the Register, because he 
presumed that by so doing he could bring about the object 
desired by him, namely, repayment of fees on the land within 


the river and adjustment of the remainder of the entry to the 
land not covered by water. 

A similar decision to the Hausman opinion rendered by 
the Acting Secretary, Mr. Ryan, in the case of Mary Stanton 
(32 L. D. 260), holds as follows: 

“A relinquishment by a desert land entryman, accom¬ 
panied by his application to select the relinquished land 
in lieu of other land within a forest reserve deeded by 
him to the United States under the provisions of the act 
of June 4, 1897, which relinquishment and application are 
made for the express purpose of completing title by ex¬ 
change under said act instead of by compliance with the 
desert land law, is not absolute in effect, but is condi¬ 
tioned upon the acceptance of the application to select; 
and where such application is not allowed, and entries of 
the relinquished land are permitted to be made by other 
parties, claimants under such entries will be required to 
show cause why their entries should not be canceled and 
the original desert land entry reinstated.” 

The case of William C. Long (44 L. D. 44), is also in 
point. In that case a tract of land, sold at the same public 
auction as that in the instant case, was sold as a whole as 
containing a specific number of acres and the purchaser bid 
for and purchased the tract at so much per acre, but it subse¬ 
quently developed that the tract contained an excess over the 
stated acreage beyond any reasonable contingency and wholly 
beyond the contemplation of the parties, and the purchaser 
was by decision given the option of either paying for the ex¬ 
cess acreage or having the sale rescinded with the privilege 
of applying for repayment of the purchase money. The then 


First Assistant Secretary, Hon. A. A. Jones, in discussing 
the principles applicable to a decision of the question, cites 
numerous decisions of the State courts, and concludes as fol¬ 
lows: 

“It is manifest that the sale in this case was of a tract 
as containing a specific acreage, and the; excess above 
such acreage is more than 21 per cent, wholly beyond the 
contemplation of the parties, and beyond any reasonable 
contingency. In this case the Government can, on its 
part, only rescind the sale, while the purchaser, on his 
part, has the option of accepting such rescission, or of 
paying a reasonable price for the excess. 

“Pratt v. Bowman (37 West Virginia 705). 

“This sale is, therefore, hereby rescinded, as it appears 
from Long's appeal, he does not desire to pay for the ex¬ 
cess acreage. If he desires return of the payment made 
by him on account of this purchase, he should file in the 
General Land Office proper application therefor, which 
will receive due consideration.” 

(Italics are ours, throughout the brief.) 

This decision, we believe, correctly applies the principles 
which should be applied to the case at bar. In the Long case 
there was an excess acreage and in the McCullough case there 
was a great deficiency, but in neither case was there a meeting 
of the minds of the parties necessary to a valid contract, and 
it is this mistake of fact which McCullough relied upon tc 
obtain justice in this case. 

We conceive that not only the law, but the equities, like¬ 
wise are all with him. He is an actual settler upon the lane 
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and has used it for agricultural purposes. He was first in 
time and is therefore first in right. Capshaw is an interloper 
who must be considered to have attempted to make entry of 
the land with constructive, if not actual, notice of the actual 
possession by McCullough and his grantee, Owen, and while 
the land was segregated by McCullough’s cash entry which 
has never yet been canceled, Capshaw could obtain no right 
by his entry. It requires no lengthy citation of authorities 
to convince your Honor that land when properly entered is 
segregated from further entry until the original entry is 
canceled by some proper authority (11 L. D. 356; 1 L. D. 362; 
2 L. D. 98; 3 L. D. 169, 217, 229; 4 L. D. 210, 392, 441, 457 ; 
568; 5 L. D. 174; 6 L. D. 156, 425; 8 L. D. 243, 528; 6 L. D. 
819; 16 L.D. 130). In short, McCullough claims both by be¬ 
ing the highest bidder and by being a settler and resident 

v 

upon the land, while Capshaw claims by neither. 

One ground upon which the Department held against Mc¬ 
Cullough was, that he had not paid any additional installment 
on the purchase price nor offered to do so until February 12 
1919. 

This is true, but it is also true that McCullough believed 
during all of that time his entry was under process of adjust¬ 
ment or would be adjusted as soon as the amended survey 
ordered by the Department had been completed. He was cer¬ 
tainly justified in this belief in view of the long delays which 
often occur in Land Office procedure, and especially in the 


making of resurveys or corrections in a survey—which the 
respondent cannot deny is more often a matter of years than 
of weeks and months. And, surely, he is not to be criticised 
for such belief when the General Land Office had held his re¬ 
payment application for several years unacted upon, and when 
the matter was first brought to its attention ruled in October 
1918, that “the lands were included in a list to be resurveyed 
the field work has been completed, but plats of survey have 
not yet been approved. As soon as the plats are approved ap¬ 
propriate action will be taken.” 

If that was the situation here at Washington at the seat 
of government, surely a more or less illiterate claimant, fif¬ 
teen hundred or two thousand miles distant, was justi¬ 
fied in the belief that the matter was still under consideration 
and that he need take no action until notified. He never re¬ 
ceived any notice from the local office that further payments 

i 

were due on his entry, and hence should not have his rights 
held forfeited because ho failed to make subsequent payments. 

He may have had the general Western view that all mat¬ 
ters before the Interior Department are subject to considera¬ 
ble delay. Having made an application for resurvey in 1913 
and an application for repayment in 1915 and having heard 
nothing from either, he was justified in exercising such 
patience as he possessed and awaiting some authoritative voice 
from Washington to inform him of his legal rights. 



The fact that he wrote no letters to the local land office 
or to the General Land Office inquiring about his repayment 
application and when he would receive money thereon indi¬ 
cates that the state of mind above outlined actually existed 
In other words he believed the matter was “under consider¬ 
ation” within the meaning of those words as employed so 
frequently by the General Land Office and the Department 
and that some bright day, maybe months or years hence, he 
would learn what action had been taken, what was required 
of him, etc. In the meantime, he was in possession of the 
land, was farming it and had no cause for worry. 

We earnestly submit that every action on his part and 
every failure to take action is consistent with our theory of 
the case, namely, that he intended to relinquish only the part 
of the land covered by the river waters, and considered that 
he had relinquished only that much. This is shown also by 
his own affidavit and several corroborating affidavits filed in 
connection with the present case, which showing the respon¬ 
dent has evidently considered unworthy of belief. But since 
the showing consists in part of the affidavit of a notary pub¬ 
lic, a sworn officer of the State of Oklahoma, and since it is 
consistent with all of the facts of the case and surrounding 
circumstances, except possibly McCullough’s second letter to 
the local officers, namely, the one dated December 28, 1914 
it should be credited with belief- However, even that letter 
when considered in connection with previous correspondence 


and with the facts of the case, merely showed Ian intent of 
relinquishing such part of the land “as * * * is not 

there,"i. e., the part in the river. 

III. ! 

Appellants Should Be Protected From the Mistakes and Bad 

Advice of Public Officials. j 

We maintain that Mr. McCullough has bedn made the 
victim of errors or mistaken advice by the local land office, 
who are officers of the Interior Department and whose acts 
should be made good so far as they can be without doing 
violence to the law. 

i 

In the case of Lytle v. Arkansas (8 Howard 314), the 

United States Supreme Court laid it down as a “well estab- 

| 

lished principle that where an individual in the prosecution of 
a right does everything which the law requires him to do and 
he fails to attain his right by the misconduct or (neglect of a 
public officer , the laiv will protect him." 

\ 

This is the doctrine which has been followed for manv 
years by the Interior Department, especially in passing upon 
the action of, and advice given by, the local officers (2 L. 
D. 166, 849; 3 L. D. 42, 190, 281, 569; 4 L. D. 466, 515; 5 
L. D. 233, 646; 6 L. D. 147; 9 L. D. 18, 32 78, 102; 10 L. D. 
210, 415, 421, 673; 11 L. D. 191, 218, 356; 15 ii. D. 21, 31 
367; 14 L. D. 349; 16 L. D. 183, 296; 20 L. D. 533). 
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In the case of Schmidt v. StilwiU (1 L. D. 151), the De¬ 
partment decided as follows: 

“Where a party acts upon the suggestion of the officers 
of the Government he should lose nothing, unless re¬ 
quired by absolute demands of the law, especially when the 
adverse claim is inequitable . 

“The practice of the officers in the Land' Department 
does not impair the real and just rights of the claimant’ 
{Irvine v. Marshall, 20 Howard 567; Cole V. Markley, 2 
L. D. 849). “ : .j 

In the case of Cole v. Markley (2 L. D. 847), the land 
was awarded to the homesteader who had filed the first appli¬ 
cation, notwithstanding the fact that said application was 
not noted of record by the local land officers. 

In the case of Christian G. Larsen (3 L. D. 190), the en¬ 
try was sustained, although it was erroneously allowed by the 
local officers under a certain act, because the entryman had 
gone upon the land and had made improvements thereon tc 
the value of several thousand dollars, all in good faith, and in 
reliance upon the act of the local officers. Mr. Secretary 
Teller laid it down in that case that “it is the rule, recognized 
in various ways by the court, that the interests of a bona fide 
claimant are not to be prejudiced by the mistakes of offi¬ 
cials.” 

In the case of Marshall V. Ernest (3 L. D. 281), the local 
officers had made an error in the case of both claimants. The 
Department thereupon, considering these facts, awarded the 
land to the actual settler. 
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In the case of Gilbert V. Spering (4 L. D. 466), the Regis¬ 
ter and Receiver had failed to note of record arj entry upon 
its being presented to them. The Department correctly held 
that this should not prejudice the rights of the homesteader, and 
that on the contrary, his rights related back to the presenta- 
tion of the said application. 

In the case of Katie A. Towey (6 L. D. 147)1, the Honor¬ 
able Secretary" ruled as follows: 


“To require the clamant in this case to make new pub¬ 
lication and proofs, would subject her to considerable addi¬ 
tional expense without fault or negligence on her part, and 
it would be saying, in effect, that claimants are to be held 
responsible for any omission of the officals off the Govern¬ 
ment to perform their duties. The injustice that might 
be done, if such a policy were adopted by the Department 
is so apparmt, that I deem it unnecessary to discuss the 
question at length.’* 


A host of other decisions to the same effect might be cited 
but we deem it unnecessary here. 


So we say in conclusion that under the authority of the de- 

i 

cisions of the Department itself this was a case fjor equitable 
rescission on the ground of the failure of acreage, tljiat the relin¬ 
quishment accompanying the application for repayment should 
not have been considered or acted upon until that! application 
was either allowed or disallowed, and if the application was 


disallowed, then he should have been given the option as in 


the Long case, supra, of either paying for the entire acreage 

) 

or of relinquishing the land and losing the money already paid 
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thereon. We say, further, that upon the uncontradicted show¬ 
ing made by McCullough he was the victim of mistake in re¬ 
gard to the character of the papers filed by him, which it is 
of course now evident should have been an application such 
as the one in the Long case. And not having had the advice 
of counsel, having attempted to conduct his own case as is 
frequently done by claimants for public land, and having re¬ 
lied on the unofficial statement made by the sale superintend¬ 
ent of opening—just as Mr. Long did—he should now be re¬ 
lieved of any uncertainty in regard to his rights. It is evi¬ 
dent that he did not intend to relinquish and lose this entire 
tract. Common sense and the ordinary motives of mankind 
must convince anyone who looks at these facts that McCul¬ 
lough did not propose to lose both his land and his money, es¬ 
pecially as he had sold a portion of the land and was still in 
possession of and farming the remainder, and that the applica¬ 
tion for repayment was only accompanied by the relinquish¬ 
ment, not because he desired to make a voluntary relinquish¬ 
ment of the land, but because it was necessary to offer or 
tender the relinquishment in order to have his application for 
repayment considered. 

It is respectfully submitted that this case is an eminently 
proper one for the issuance of a writ of mandamus against 
the Secretary of the Interior, and that the decision of the 
court below should be reversed. 

Respectfully submitted, 

Samuel Herrick, 

Everest, Vaught & Brewer, 

■' Attorneys for Petitioner 
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October Term, 1920. 


U. S. ex rel. Stephen E. McCul- 
lough et al. 
v. 

John Barton Payne, Secre- 
tary of the Interior. 


No. 3391. No. 13, 
r Special Calendar. 


BRIEF AND ARGUMENT FOR APPELLEE. 

The case was tried on appellants’ demurred to the 
appellee’s answer. The court overruled the demurrer. 
Standing on their demurrer, judgment denying the 
writ of mandamus and dismissing the petition was 
entered. The appeal is from this judgment. The 
facts, consequently, are to be taken from the answer. 
Inasmuch as the appellants’ statement is b$sed on 
the petition, parts of which are denied in the answer,.' 
we feel constrained to make another 


STATEMENT OF THE FACTS. 


The answer (Record, pp. 7-13) is a full statement 
chronologically arranged. We shall endeavor merely 
to summarize the points. 

The land, formerly Indian land, was sold to Me- 

i 

Cullough as the highest bidder under the act pf Jure 
30, 1913 (38 Stat., 12) and the regulations made there- 

11399—20-1 
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under November 3, 1913 (42 L. D., 604), said regu¬ 
lations being amended in a certain respect January 31, 
1914. McCullough, by his purchase December 9, 
1913, became obligated to pay $1,261.70. By the 
terms of this sale he was required to pay one-fourth 
at the time of purchase and the balance in four equal 
installments, with interest on deferred payments, 
subject to cancellation and forfeiture in the event of 
default. His initial payment, with certain fees, 
amounted to $319.49. Certificate of sale issued to 
him December 19, 1913. The certificate recited the 
conditions of forfeiture. The amount of land in¬ 
volved was 162.80 acres. 

December 15, 1914, McCullough sent a certificate 
of survey (private) to the local land officers (Record, 
p. 12). In an accompanying letter he said he had paid 
down on 162 a. and only got 73 a.” “So,” he 

said, “ I send you this for adjustment.” On Decem¬ 
ber 21, the receiver wrote McCullough asking him 
how he wanted the matter adjusted, and after stating 
that the practice was to relinquish “the whole tract” 
and apply for repayment, requested him to make such 
application as he desired to make. The answer (p. 12) 
denies that these officers advised or indicated that 
McCullough might relinquish part of his entry and 
apply for proportionate repayment, or had any under¬ 
standing or agreement with him, or that the land was 
listed for resurvey, pursuant to any such agreement. 

December 28, 1914, McCullough filed an informal 
relinquishment, the full text of which is on page 8 
of the record. Thereupon, the proper forms were 


3 


sent to him and he executed them on January 5, 1914. 
They appear in full on page 9 of the record. The 
local officers noted the relinquishment. McCullough 
had returned the receipt and certificate of sale issued 
to him December 9, 1913. 

January 13, 1915, the receiver reported the relin¬ 
quishment to the General Land Office, stating that 
it had been noted on their records and would be trans¬ 
mitted in due course with their returns for the month 
of January, 1915. He also transmitted the applica¬ 
tion for repayment with all the essential papers con¬ 
nected therewith. (Record, p. 10.) 

The deferred payments on McCullough’s purchase 
became due on the 19th of December of 191]4, 1915, 
1916, and 1917. McCullough defaulted in each of 
these payments. The regulations of January 31, 
1914, provided that upon default the tract should 
be subject to purchase at private sale for a sum equal 
to the highest bid therefor at the public sale—in this 
case, $7.75 per acre. 

September 5, 1918, one Capshaw appeared at the 
land office and purchased this land at said price, paid 
the required installment, and received receipt and 
certificate of sale. \ 1 

The land in controversy is not far from the famous 
Burkbumett oil fields, discovered in December, 1917. 
By May, 1918, the development of that field had ex¬ 
tended in the direction of this land. 

From December, 1914, to September, 19^8, Mc¬ 
Cullough’s relation to this land was unmarked by any 
patent activity of record. He had relinquished the 
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land. He had not attempted to keep up with his 
payments even as to a proportionate part. The 
entry was canceled on the land office records. Cap- 
shaw was qualified to purchase and the local officers 
were authorized to sell. 

Appellants’ brief would convey the impression to 
the court that McCullough has a well-defined recol¬ 
lection of what he intended to do, what he did do, 
what he was advised to do, etc. It is not easy to 
take this very seriously, in view of the events after 
Capshaw’s purchase. On September 13, 1918, Mc¬ 
Cullough’s attorney wrote to the Commissioner ask¬ 
ing information as to the nature of the paper pur¬ 
porting to be a relinquishment. October 14, 1918, 
the Commissioner, not knowing about Capshaw’s 
purchase, advised the attorney that McCullough had 
relinquished the land and that the entry had been 
canceled locally, but not on the records of the Gen¬ 
eral Land Office; that the land was in a list of lands 
to be resurveyed; and that by letter of even date he 
had instructed the local officers to reinstate the 
entry. November 13, 1918, the local officers called 
attention to the fact that Capshaw’s purchase had 
intervened and asked further instructions. 

November 22, 1918, McCullough filed an applica¬ 
tion to withdraw his relinquishment on the ground 
that it was not a formal relinquishment, but a mere 
expression of wish to relinquish, that it was not ac¬ 
companied by any formal application for repayment, 
and was done under mistake of fact, etc. (Record, 

p. 11.) 


Still later, February 12, 1919, McCullough’s attor¬ 
ney appeared at the land office and tendered the entire 
balance due, waiving any claim for resurvey. The 
tender was refused and appeal was taken. On 
February 25, he asked for photostats of his relin¬ 
quishment and application for repayment, counsel 
representing that McCullough “denies his signature.” 

April 7, 1919, the Commissioner sustained the local 
officers, stating that the direction to reinstate was 
subject to the qualification that there had been no 
intervening entry; that as there was, to wit, Cap- 
shaw’s, the fulfillment of the direction was impossible, 
and the order was vacated. The contentions of 
McCullough as to law and facts were disposed of 
adversely. This decision was affirmed on appeal by 
the Secretary and this action was then instituted. 

At the time the petition was filed, the'land had 
grown so valuable, potentially, for oil, that its bonus 
value was $4,000 an acre—on $640,000 for the tract. 

ARGUMENT. | 

The appellants divide their argument into three 
points and we shall follow their arrangement. 

L j 

Their first point is the alleged “erroneous” action 
of the local officers on the papers filed by McCullough. 
Evidently it is no longer contended that McCullough 
did not sign these papers, or that they merely evinced 
a wish and did not operate as a relinquishment and 
an application for repayment. It is urged that the 
local officers had no authority to act upon the relin- 
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quishment, and a good deal is said, we do not exactly 
understand to what point, concerning the application 
for repayment. An attempt is made to define this 
as “an application for repayment accompanied by 
a relinquishment” and not “a relinquishment ac¬ 
companied by an. application for repayment”: a 
distinction as vividly marked, it seems to us, as the 
difference between the well-known “ Come out of the 
house, McCarthy” and “McCarthy, come out of the 
house.” 

The rules of the Department require that an ap¬ 
plication for repayment must be transmitted by the 
local officers with report and recommendation to the 
Commissioner. That was done in this case. The 
relinquishment was reported, but it did not accom¬ 
pany the application for repayment and incident 
papers. The regulations do not require that to be 
done except in cases where title had vested and has 
become a matter of record—on final certificate, for 
instance, or where patent has issued. Then a deed 
of relinquishment is required and that must be for¬ 
warded with the application for repayment. Such 
was not this case and the officers fully complied with 
all requirements of law or regulation. 

Certain cases on which appellants rely do not 
affect this case. On January 31, 1912 (40 L. D., 
397), instructions were issued by the Secretary to 
the Commissioner as follows: 

You are accordingly requested to direct 
the local land officers to advise all such par¬ 
ties that hereafter the filing of a relinquish- 



ment of any entry or claim under ttje public 
land laws within their jurisdiction will be 
treated as absolute; the cancellatioh thereof 
at once noted of record; and the tract em¬ 
braced therein will be held open to settlement 
and entry without further action. j 

In other words, conditional relinquishmehts have 
not been tolerated since some time prior to Mc¬ 
Cullough’s first connection with the land in con¬ 
troversy. The Hausman case (37 L. D., 352), cited 
on page 18 of appellants’ brief, is without force. 
That was a repayment application—nothing else. 
The law would not permit repayment. The Depart¬ 
ment said that the local officers should riot have 
accepted the relinquishment in that case because it 
was conditioned on repayment (that was before 
Jan. 21, 1912)—was shown to have been a| part of 
his application for repayment—and because if re¬ 
payment could not be allowed, applicant’s sole 
protection .would be the retention of the land—to 
have his entry reinstated “in the absence of any ad¬ 
verse claim.” But there was an adverse claim in 
that case just as there is in the case at bar; and the 
Department in the Hausman case, continuing from 
the end of the above quotation, said: “But! on this, 
point it appears that the land relinquished was subse¬ 
quently entered by another party.” Hence Haus¬ 
man was out in both respects. 

In this case we have an independent and complete 
relinquishment without any qualification^ Then, 
addressed to the Commissioner, there is an inde- 
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pendent, distinct, unconditional application for re¬ 
payment. Preceding these formal documents is 
McCullough’s letter of December 28, 1914, in which, 
without conditions, he savs that he wishes “to re- 
linquish my claim” in the first paragraph, and in the 
second, “I wish to relinquish land”—why?—“as it 
is not there.” He concluded with the statement 
that he desired “my money refunded”—not that he 
offered to relinquish upon refund of his money. 

The Long case (44 L. D., 44), cited on page 20 of 
the appellants’ brief, is not in point. That was not 
even a repayment case. Long purchased land in 
gross, at $68 an acre, it being understood that the 
tract contained so many acres. It developed that 
the tract contained about 11 acres more. Long did 
not care to pay for this excess. He contended that 
he should be allowed to complete the purchase on 
the basis of the amount of land he thought he was 
buying or that he was entitled to rescission. The 
Department ruled that he was entitled to rescission, 
and added that if he desired return of the payment 
made by him on account of the purchase, he should 
file in the General Land Office proper application 
therefor. 

The court will bear in mind that in the case at bar 
the appellants are not complaining about a refusal to 
repay. The question of repayment is not involved 
in this case. The point here is that McCullough 
relinquished, repudiated his trade, at a time when he 
thought, because there was a deficiency in acreage, 
that it w r as for his interest in that manner to rid 
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himself of a bad bargain, and then, years after, when 
it became apparent that no matter how many acres 
there were, the land was immensely valuable for oil, 
attempted to withdraw his relinquishment! after the 
rights of another party have attached. Of course, 
a party may not blow hot and cold in that manner to 
the detriment of a third. 

Let McCullough pursue his application for repay¬ 
ment as in the Long case and the Hausman case. No 
one has denied him repayment. 

But, it is contended, the local officers had no 
authority to accept the relinquishment and to cancel 
the entry. 

Appellants treat the act of May 14, 1880, as a Con¬ 
gressional permission to local officers to effect can¬ 
cellation on relinquishment in merely three classes 
of cases: preemption, homestead, and timber-culture 
entries. The language of the act is this: 

That when a preemption, homestead, or 
timber-culture claimant shall file a written 
relinquishment of his claim in the local office, 
the land covered by such claim shall be held 
open to settlement and entry without further 
action on the part of the Commissioner of the 
General Land Office. 

Prior to this act, relinquishments were governed 
by regulation. A relinquishment did not restore land 
to settlement and entry eo instanti. A relinquishment 
filed in a local land office had to be sent to the General 
Land Office for action before the land was open to 
settlement and entry. The purpose of this act was 
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to supersede and abrogate so much of the require¬ 
ments of the Department regulations as interfered 
with the prompt restoration of relinquished land to 
entry in certain cases. The Circular of the Commis¬ 
sioner of the General Land Office, May 25, 1880 (7 
Copp’s Land-Owner, 52), relating to this act of May 
14, 1880, shows that: 

When the relinquishment shall have been 
received and noted as above, you will hold the 
land embraced in the relinquished entry as 
subject to settlement or entry by the first 
legal claimant; the intent of said section, as 
understood by me, being only to prevent the 
delay resulting heretofore from awaiting action 
on such relinquishments by this office. 

All relinquishments, not by law but by regulation, 
required action by the Commissioner. Congress 
steps in and by law says that hereafter in preemp¬ 
tion, homestead, and timber-culture entries land 
shall be open to settlement and entry upon the 
filing of the written relinquishment without further 
action on the part of the Commissioner. Other 
classes of entries were left where they were before— 
subject to regulation. We can not regulate relin¬ 
quishments in the three classes—at least in deroga¬ 
tion of this statutory provision. But there is noth¬ 
ing in the act to forbid the regulation of other 
entries. In short, the proposition is well expressed 
in Newcomb v. Foster (36 L. D., 440), a timber and 
stone entry, where the Secretary said that df the-act 
of 1880 did not expressly include timber and itdne 
entries— 
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it affords no obstacle to the adoption of a rule 
of procedure with respect to the relinquish¬ 
ment thereof similar to that outlined therein, 
and appellant is in no position to question 
this rule. 

The rule in force since 1912 has already been 
quoted. 

The relinquishment in this case was complete in 
January, 1915. The local land officers noted it on 
the records. That was sufficient. Cancellation on 
the General Land Office records at Washington is 
merely a clerical detail. As the Department held in 
Walters v. No. Pac. R. R. Co. (23 L. D., 492): 

A relinquishment takes effect When it is 
filed in the local office and operates eo instant 
to release the land from the effect of] the filing 
or entry. The' subsequent notation of the 
relinquishment on the records of the General 
Land Office is merely a clerical act. 

As the Department rules in the McCullough case, 
the local officers are agents of the Government and 
are authorized to accept relinquishments as they did 
in this case. True, they are subordinate officers and 
agents, and the Commissioner can undo tlieir action 
provided no adverse rights have intervened. That 
is what the Commissioner attempted in this case 
when, October, 1918, not knowing of Capshaw’s 

I 

-entry and thinking that the matter was One merely 

i 

between MeCullough and the United States, he 
directed the local officers to reinstate McCullough’s 
«ntry; an order which he afterwards vacated when 
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he found that the rights of a third party had inter¬ 
vened. 

II. 

Their seeond point is that appellants had a vested 
right in the land. 

They say that the transaction between the Gov¬ 
ernment and McCullough was a transaction between 
vendor and vendee. What of it? 

The Government sold on certain conditions. There 
were deferred payments. McCullough never met 
one of them, although the conditions of the sale 
stated that failure would be sufficient cause for can¬ 
cellation and, as expressed in the certificate of sale 
which he received at the time of purchase and which 
he surrendered when he relinquished the land, all 
payments would be forfeited if he made default. He 
rescinded the contract, surrendered the land, did not 
meet the first deferred payment, and in fact applied 
for the repayment of what he had already paid. 
Under the rules of the Department, the local officers 
noted the relinquishment and the tract thereupon 
became vacant and open to purchase by another. 
The regulations of January 31, 1914, provided that 
upon default in payment, the tract should be sold at 
private sale to any one who would pay the highest 
bid therefor at the public sale. Whether McCul¬ 
lough’s relinquishment a year later was effective or 
noneffective, there is no escape from the fact that he 
defaulted in every deferred payment. For this alone 
and irrespective of the relinquishment, the land was 
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open to entry after December 19, 1914. And Mc¬ 
Cullough never attempted to cure his default, if he 
could, until after the land had become very valuable 
and after another had purchased it and had made 
the required payment. 

Forget that this is a public-land case and treat it 
just as a case between a whilom vendor and vendee: 


We have then a case with every element of estoppel 
prominent. McCullough repudiated his contract be¬ 
cause the land was “not there.” The entry was 
canceled on his relinquishment. His continued de¬ 
fault in meeting future payments was consistent 
with his utter abandonment of the land—add of all 
the land, because he did not even attempt to pay 
a proportionate part of the deferred payments. 
He had but one idea—to get his money ba6k if the 
law permitted. If he continued to occupy any por¬ 
tion of the land, he was merely trespassing upon it. 
If he sold any part of it, as he claims, in December, 
1913, then he perjured himself in his repayment 


application (Record, p. 4) when he swore 


that he 


had not sold, assigned, or in any manner encumbered 


the property. His story is decidedly peculiar any¬ 
way. He did not pretend to deed to Owen until 
February, 1919. The cheque as payment of Owen’s 
first installment when he “bought” in December, 
1913, is dated in April, 1914. It is merely stamped 
“ Paid,” but without date. For aught to the con¬ 
trary appearing, this cheque may easily have been 
made in February, 1919, antedated, and “paid” in 


1919. 
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Capshaw, in this situation, purchased, and to him 
a proper certificate issued. Thereafter, McCullough 
experiences a reversal of desire and tries to undo 
what he had done, to the damage of Capshaw. Of 
course, as far as the Government is concerned, it 
makes no difference in dollars as to who gets the 
land. But the Department has a decent interest in 
doing what is right between the parties before it; 
and on this record we can not understand how a 
party in McCullough’s position can expect a court 
of justice to award him one of the great writs to 
effect what in any aspect of the case would be a 
gross injustice to an innocent and absent party. 
Particularly is this thought pertinent in .view of the 
fact that patent has issued to Capshaw, as intimated 
in appellants’ brief; so that now McCullough, if 
entitled to any relief, may proceed against Capshaw 
in a court of Oklahoma. U. S. ex rel. Hall v. Lane 
(40 App. D. C., 279). 

The patent was issued on account of the character 
of the land. The court understands the fugacious 
character of oil deposits. With McCullough in pos¬ 
session during this litigation, Capshaw’s ultimate 
victory, if such, would be a barren victory, because 
by that time the land would be barren of oil. The 
Department issued the patent after judgment be¬ 
low to put Capshaw in a position where locally he 
could seek possession, restrain operations, secure a 
receiver or in some such manner protect his inter¬ 
ests. Moreover, by so doing the Department has 
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not impaired McCullough’s opportunities in this 
action. The case is not moot. U. S. ex rel. Knight 
v. Ballinger (35 App. D. C., 429). 

Our conclusion on the whole record, on this phase 
of appellants’ contention, is that if McCullough ever 
had a vested right in this land, he has been very 

i 

successful in completely devesting himself of that 
right. 

III. 

The third point is that appellants should be pro¬ 
tected from the piistakes and bad advice of public 
officials. 

This chapter might well be as curtly disposed of 
as the famous one devoted to the subject of snakes in 
Ireland. 

It is built up mainly on an assertion of matters 
denied in the answer—and this case is before the 
court on demurrer to the answer. The answer 
states the facts, denies the averments of paragraph 
9 of the petition, denies the averments of paragraph 
5, and does not admit the averments of paragraph 
'3. We think it sufficient to say that unless Mc¬ 
Cullough’s memory has vastly improved since De¬ 
cember, 1914, little credence can be given to his story 
of what local officers said or did or advised; for on 
January 5, 1915, when he made application for re¬ 
payment, he swore that he had not “sold, assigned, 
nor in any manner encumbered the title to tljie land 
described,” he had evidently no memory of this 
alleged sale to Owen a year previously. 
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CONCLUSION. 

We think we need not traverse familiar ground. 
The point of appellants’ demurrer (Record, p. 13) is 
that the appellee was “without authority or juris¬ 
diction to cancel the relator McCullough’s purchase 
of the tract of land * * * upon a mere offer to 
relinquish, after said offer had been withdrawn prior 
to any lawful action thereon and after tender of the 
purchase price in full.” 

There can be no question of jurisdiction. No other 
tribunal in the world has any jurisdiction over this 
entry, either to allow or reject a withdrawal of the 
relinquishment. 

What the appellants probably mean is that the 
Secretary has no authority, in view of the facts, in 
the exercise of his jurisdiction, to do the things of 
which they complain. 

We think we have shown that the facts are not 
what the demurrer assumes. McCullough really re¬ 
linquished whether he meant to or not. He relin¬ 
quished every part whether he meant to or not. He 
abandoned every right acquired under the terms of- 
the sale. He defaulted in every duty after Decem¬ 
ber 9, 1914, required by the terms of the sale. 

Right or wrong, the local officers accepted his re¬ 
linquishment. Right or wrong, they sold the land 
to another party. Both McCullough and that party 
were before the appellee advancing their respective 
claims. Both can not have the land. It must be 
adjudicated to the one or the other. 
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Surely the Secretary had something to decide. 
Surely the decision involved judgment and dis¬ 
cretion 

1 

That being so, the case amounts to this: 'V^fill the 
court take up the case as made in the Department, 
review the Secretary, and affirm or reverse him as the 
merits may appeal to the court? 

That is exactly what this court has decided over 
and over that you may not do. It is unnecessary to 
recite the long list of decisions to that effect. It will 
suffice to invite attention to the case of U. S. ex rel. 
Wattis v. Lane (48 Wash. Law Rep., 36). 

The judgment below should be affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney. 
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